xoKonama, Japan 
15 October 1948 


UNITED .STATES OP AMERICA VS KANEICHI KOIKE 

c . ■' ■ • •. ■ * 

Review of the Staff Judge Advocate 
. • ■ . _ ■ . 

1* The attached record of Kaneichl Koike at Yokohama, Japan, 
on 12 September 1947 by a Military Commission appointed by paragraph 
1, Special Orders 201, Headquarters Eighth Army, United States Army, 
dated 27 August 1947 as amended by paragraph 27, Special Orders 207, 
Headquarters Eighth Army, United States Army, dated 4 September 1947, 
having been referred.to the Staff Judge Advocate, this review is 
submitted to the Commanding General* 


Personal Data Concerning Accused 


.NAME: Kaneichl Koike 
AGE: 38 

RESIDENCE: 11 one chome, Fugimicho 

Chiyoda-Ku, Tokyo 
MARITAL STATUS: Married 
RELATIVES: Wife, two children, 
father, mother, one sister 
EDUCATION; Graduate Law School 
of Chub University, Member of 
Tokyo Bar Association 
VOCATION: Lawyer 
MILITARY CAREER: 20 months in 
Japanese Army, highest rank 
held. Captain 


29 June 1946 
12 September 


DATE OF CONFINEMENT: 

DATE OF ARRAIGNMENT: 

1947 

PLACE OF TRIAL: Yokohama, Japan 
DATE OF SENTENCE: 12 September 
1947 

SENTENCE: CHL for four (4) years 
CLEMENCY RECOMMENDED BY COMMISSION 
No 


2* Synopsis of Charges, Pleas, Findings, Legal Sufficiency and 
Sentence; 

Legally 

Charge and Specifications : Pleas Findings Sustained 


Charge: Accused, a member of the 
Imperial Japanese Army, serving as 
a First Lieutenant, at the times 
and placed set forth, in the Speci¬ 
fications hereto attached, did 
■Violate the Laws and Customs of War, 

Sp- 1: That on or about 21 May 1945, 
accused did, willfully and unlaw¬ 
fully try and prosecute Ralph 
Robertson Hartley, American PW, 
upon false and fraudulent chargeo 
and upon false and fraudulent evi¬ 
dence, and did thereby, contributor. 
t6 the unlawful killing of the said 
PW. 


G 


G 


G 


Yes 


G Yes 

except the words, 

"and unlawfully", 

"false and fraudulent 
charges and upon false 
and fraudulent evidence", 


Sp 2: That on or about 21 May 1945 G 
accused did, willfully and unlaw¬ 
fully, try and prosecute Bobbie Lee 
Lawrence, Harry Jordan Spivey, and 
Merlin Winton Riggs, American PWs 
upon false and fraudulent charges 
and upon false and fraudulent 
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G . Yes 

except the words,’ 

"and unlawfully", 

"upon false and ‘ , 

fraudulent charges 
and upon false and 
fraudulent evidence". 
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evidence, and did thereby contri¬ 
bute to the unlawful killing of the 
said PWs on 19. June 1945. , 

Sp 3jf That on or about 21 Kay 
1945> the accused'dld> willfully 
and unlawfully try, prosecute,' arid 
adjudge certain charges against 
Freddie McCreary, American PW, upon 
false and fraudulent changes arid 
upon false arid fraudulent evidence 
and without affording the.said PW 
a fair and impartial hearing or 
trial, did thereby contribute to 
the unlawful killing of the said PW 
on 19 June 1945, .. 

Sp 4: That on or about 29 May 
,1945, the accused did, willfully 
and unlawfully, without legal cause 
or justification, Sentence Freddie 
McCreary, American PW, to be put 
to death without having first af~ , 
fprded the said PW a fair and im¬ 
partial hearing or trial, and did 
thereby contribute to the unlawful •• 
killing of the said PW on 19 June 
1945, ; ■■ ' V ■ 

Sp, 5 s That on or about 21 May 
1945, the accused, designated to 
try and adjudge certain charges 
. against certain American PWs, did,. 
Willfully and unlawfully fail to 
perform his duties as such Hudge and 
did wrongfully fail and neglect to 
provide a fair and impartial trial 
and did theroby'contribUteOto the 
unlawful killing of Freddie McCreary 
on 19 June 1945. 

Sp 6: That on oi? about 21 May 
1945, the accused, did willfully 
and unlawfully try, prosecute, 
and adjudge certain charges against 
Harry Hershley Aldro, and-Charles 
Edward McVay, American PWs, upon 
faj.se and fraudulent charges and 
.upon false and. fraudulent evidence 
arid without affording the said PWs 
a fair and impartial hearing or 
trial, and did thereby contribute 
to the unlawful killing of said . 

PWs on 19 June 1945, 

Sp 7s That ori,or about * 29.May 
1945, the accused did, willfully 
and unlawfully, without legal 
cause or justification, senterico 
Harry Horshloy Aldro and Charles 
Edward McVay, American PWs, to be 
put to ddath without having first 
afforded the said PWs a' fair and 
impartial hearing or 'trial, and did 
thereby contribute to the unlawful 
killing of the said PWs on 19 June 
1945, 




except the words, 
"arid unlawfully", 
"upon false and 
fraudulent charges 
and upon false and 
fraudulent evidence 
and, • 


G No 

except the words, 

"and unlawfully, 
without legal cause 
or justification." 


except the words, 
"and unlawfully." 


G No 

except the words, 

"and unlawfully", 
and "upon false and 
fraudulent charges 
and upon false and 
fraudulent evidence." 


.. G No 

except the words, 

"and unlawfully 
without legal cause 
or justification." 
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Sp 8i That on or about 21 May' 

1945,'the accused, designated to ' 
try and adjudge certain charges 
against certain American PWs, did 
/ willfully and unlawfully fail to 
• perform his duties as such Judge 
and did wrongfully fail and neglect 
to provide a fair and impartial 
trial and did thereby contribute to 
the un1awful killing of Harry’Hershley 
Aldroand Charles Edward McVay, Ameri- 
ican PWs on 19 June 1945. 

Sp 9s That between 19 February 
1945 and 16 May 1945, the accused, 
having been appointed to investi¬ 
gate certain charges against Ralph 
Robertson Hartley, Bobbie Lee Law¬ 
rence, Harry Jordan Spivey, Merlin 
Winton Riggs. Harwood Stephens 
Sharp- and James Roy Langiotti. 

American PWs, did willfully and 
unlawfully- fail and neglect'to 
conduct a complete, fair, and im¬ 
partial investigation of the said • 
charges against' -the said PWs and 
did thereby contribute to the un¬ 
lawful killing of the said PWs on 
19 June 1945. ^ 

Sp 10:, That between 19 February < 

1945 and 16 May 1945, the accused, 
having been appointed to investi¬ 
gate certain charges against Ralph 
Robertson Hartley, Bobbie Lee Law¬ 
rence , Harry Jordan Spivey, Merlin 
Winton Riggs, Harwood Stephens 
Sharp and James, Roy Langiotti, 

American PWs, did willfully and un¬ 
lawfully upon false arid fraudulent 
evidence, and without legal cause 
or justification, recommend to his 
superior authorities that the said 
PWs be tried and prosecuted before 
a Japanese Military Tribunal and 
did thereby contribute,, to their 
unlawful killing on 19 June 1945* 


m 


except the words, 
"and unlawfully £ V 


except the words, 
"and unlawfully." 


°v 

G .. yes 

except the words, 

"and unlawfully, upon 
false and fraudulent 
evidence and without 
legal causo or 
justification." r . 


Summary’of the Evidence : 

1 a. For the Prosecution : 

As to Specification 1 : The evidence to support this 
specification was indirect. Prosecution invoked paragraph 5 (d) 4, 
of the "SOAP" Rules. It is presumed that he was referring to SOAP 
Letter, AG 000.5 (5 Dec. 45) tS> dated 5 December 1945, paragraph 5 
(d)4, as his quoted citation, "If the accused is charged with an of¬ 
fense involving concerted criminal action upon the part of a military 
or naval 1 lihit, or any group or organization, evidence which has been 
given previously at a trial resulting in the conviction of. any other 
member of that unit, group or organization, relative to that concorte , 
offehso, may be received as prlma-facie -evidence that the accused 
likewise is guilty of that offense", is paragraph 5(d)4 of the above- 
cited SCAP Letter Order, subject of which is, "Regulations Governing 
the Trials of Accused War.Criminals." The Court then -took judicial 

notice of the case of the United States vs Isayama„et al„ (-R., .7). , (1 , 
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This case was tried at Shanghai and involved Lieutenant General Isay- 
ama, the commanding general of -the Japanaso Formosan Army; Colonel 
Furdkawa, the phief of the Legal Section of the Formosan Army; Lieu¬ 
tenant Colonel Sugiura, prosiding Judge of the tribunal which tried 
the American fliers.; Captain Nakano, an associate judge; Lieutenant 
Matsu!, a judge in one case, prosecutor in another; Lieutenant Ito, 

Judge in one case and a prosecutor in another; Lieutenant Fujikawa, 
a law member; and a Lieutenant Date, who was a law member. These 
persons were tried and received heavy sentences. (Paragraph 5 (d )2 
of SCAF Letter Order AG 000.5 (5 Dec. 45) LS, dated 5 December 1945, 
empowered the Commission to take judicial notice of this previous 
trial. Accused had 1 left. Formosa and thus was not tried with this 
grpup of \which he was' a member., • 

Prosecution then introduced a written .statement made by accused 
while in confinement. This statement by accused relates how he in¬ 
vestigated First Lieutenant Hartley.• From this investigation he de¬ 
termined that Hartley had engaged in indiscriminate bombing and he 
(accused) thought that the pronouncement of the death sentence was 
just.... 

As to Specificat ion 2? The statement of accused intro¬ 
duced in evidence as Prose cut lords Kxhibit 1 goes on to relate how 
accused investigated the B-24 Sergeants Lawrence, Spivey (Supivai), 
and Riggs.’ The statement does not show that ac.cusod also acted as 
prosecutor in the trial of these fliers, but by implication (R.6) 
l.t is stated that accused was a prosecutor in the two case's that he 
investigated. 

As to- Specification 5: The prosecution depends for its 

proof of this specification on the record of trial hold in the case 
6 f the United States vs Ipayama et al. Prosecution showed that ac¬ 
cused acted,as law member of the tribunal that tried,, convicted, and 
sentenced Freddy McGregor to death (R, 11 ). By implication this fact 
'can be ascertained by a reading of the record in the case of United 
States vs Isayama et al. 

As to Specification 4 : Prosecution showed (R,- 11 ) that 
apcused was a law /inember of the tribunal that tried and sentenced 
Freddy McGregor to death. Specifications 3 and 4 are related. In 
Specificatipn 3 ft is alleged that he was the law member of the tri¬ 
bunal that sentenced Freddy McGregor to death. In Specification 4 
it is alleged that as a member of this tribunal he sentenced McGregor 
to death. In paragraph w l", page 5 of the statement made by accused, 
he states, ”1 concurred in the death sentence decisions in the case 
in which I participated as a judge* In suCh cases the presiding 
judge* Captain Nakano, and I conferred on the case while we were 
still sitting in our chairs. The three of us together reached the 
death sentence decision. Under Japanese law a death sentence deci¬ 
sion oan be reached by a majority vote*. The reason I concurred in 
the death sentence is that it was clear at the trial that they had 
bombed indiscriminately, and Japanese military regulations provide 
the death sentence, in such cases if there are no extenuating cir¬ 
cumstances. I, as a judge, believed that I was acting, in accordance ^ 
with my duty by agreeing to the doath sentence.” 

As to Specification 5 : See comments under'Spocifica-' 
tions 3 and 4.” it was clearly brought out that during the trial of 
McGregor by this Japanese military tribunal ho did not have a fair 
ancl impartial trial.. He was without benefit of defense counsel and 
the person who made the preliminary investigation acted as a member 
of the tribunal that sentenced him to death.—-'- 

As to Specifications 6 , 7, and 8 S' These three specifi¬ 
cations.a re correlated and each refers to Aldro and McVay* Prose¬ 
cution showed that the records of trial prepared by the Japanese at / 
•the end of the war point to the accused as a law member .of the tribu- 
pal that tried Freddy McGregor and also in - the ica^eluc^f//.AJ;'dtfQaia(n&.()rg/ci()c/6ci48(' 
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McVay (Ri 6)i Subsequently, these records were prWVen to be. partly, 
falser but accused, in his admitted statement, makes no mention of ..! 
Aldro arid McVay, although he does admit that possibly he was, law mem¬ 
ber in one of these cases;. „ In paragraph "g", page 4 of the statement 1 ? 
made by** accused, he .-state's} "Each aviator was questioned. The state- ;. 
meritd were recorded and completely translated into English and were 
interpreted to them* Upon presentation to the aviators, the state¬ 
ments were all voluntarily signed by thorn. There were absolutoly.no 
threats nor violence used at this time* To the best of my knowledge ; 
there were no additions or deletions in the translation and they under¬ 
stood everything therein*- f In my investigations there were absolutely"; 
no intentional omissions, alterations or deliberate misinterprets- < s 
tions. During the examination by the investigators*the prisoners 
wore all prison clothes per prison regulations*” See paragraph !'l", 
page 5 of the statement made by accused, as quoted in Specification 4. 
above*. >v ■ . . . ■ . • ,~4’: 


As to Specifications-9 and 10 :, Accused in his statement 
admits that he was ordered to make an investigation of the areas that 4 
had been bombed to determine if such bombing was indiscriminate or 
not• He desired »t.o"personally visit the areas,, but as heavy bombing 
was continuing he 'feared, for tho safety of his life and did not go. “ 
Instead he asked'-the Japanese military police to submit reports of 
damage done. Based on those reports he determined that the captured 
American fliers had engaged in indiscriminate bombing thus violating 
the Japanese Enemy Airmens Act. 


b*‘ For the Defense t 


-Defense first filed a motion to strike, whereby ho contended 
that all the specifications as drawn were vague* indefinite, uneer** 'j 
tain, and failed to alleg^,.any crime recognized under International 
Daw or the rules and customs of war. Said motion was denied. He> 
then moved to strike-from the specifications the words, "unlawfully”, 
"false and fraudulent charges", "fraudulent evidence", 1 "and, unlaw- \ 
fully, without legal cause or justification". This motion was sus¬ 
tained by the Commission. Accused then pleaded guilty and did not 
testify . Defense’s final argument was'one in mitigation only wherein 
it was contended that the accused in all of the cases in which he was 
involved aoted without malice, was considerate of the captured air-j 
men, and was doing his duty as he saw it following the orders ,of his 
superior officers. 


4. Opinion} 


Between 12 October 1944 and February 1945 a number of Ameri¬ 
can fliers were 3hot down in various air raids over Formosa and were* 
apprehended by the Japanese. Some were forwarded to Tokyo, for in--' 
terrogation while about nine of them were held in' custody in Formosa. 

An.investigation was then initiated to determine whether those fliers 
had indulged in indiscriminate bombing. Accused was investigating < 
officer in one or two of these cases. As a result of these-•investi’? + 

gations, - which were mainly based on reports made' by the Japanesb 
military police which showed, ‘extensive damage to civilian dwellings 
and installations, - it was determined to try the captured American 
fliers for violation of the Japanese Enemy Airmen's act* Six trials 
were held. The American fliers were found guilty as charged, ordered 
executed, and later taken put in a body and sho't to death. Accused, 
a trained" Japanese lawyer and a member of the Judicial Department of 
the Japanese Formosan was an investigator and prosecutor in one 

or two of these cases.' He was a-law member in at least one of those 
cases, . - 

• ,:>>* ' •• . i 

, . • The military, commission convened to try the accused was 

constituted by proper authority and had jurisdiction? over the accused 
and of. the offenses charged* There is no evidence that the accused 

was not sane at the time -of the commission of the alleged acts or. at 
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the time of the trial. Ue cooperated fully in his defense from his 
Viewpoint as a lawyer and submitted -a written statement wherein he | 

contended (that■he did no wrong bv merely performing his job as a 
member of the Japanese Army Judicial Department. Prosecution intro¬ 
duced into evidence naregraph 5 (d) 4 of SCAP Letter Order AO 000.5 
(5 Dec 40) LG, dated 5 December 1945, subjects "Regulations Govern¬ 
ing the Trials of- Accused ar Criminals". See comments under Speci¬ 
fication 1 - Evidence given at a previous trial of a group or unit 
wh? dh results in 8 conviction receivod as nritn^-^fScie evidence 

that accused is likewise guilty of that offense. Accused was a mem¬ 
ber of a,group previously tried and the offense, involved'concerted 
criminal action. Prosecution then asked the Commission to take 
judicial notice of the record of trial of the United States vs Tsa- ■ 
yama et al, tried in Shanghai., This trial, by reference, showed 
that accused was a member of the group or unit which investigated, 
prosecuted, tried, convicted, and sentenced to death fourteen Ameri¬ 
can fliers, of whi ch nine are named ‘ in'the present specifications. 

Defense made no objection. J n paragraph 2c of SCAP Letter Order ^ 

AG 000.5 (27 Dec 46) LS-L, dated 27 December 1946, Subject? "Amend¬ 
ments to Regulations Governing'the Trials of Accused r ar Criminals",' ' 

it is stated that paragraph '5 (d) 4 of the above citation is deleted! j 
But paragraph 5(d) 2 of the same Letter Order empowers the Commission ! 
to take judicial notice of said record of trial. Accused admitted « 
in his statement the part that he clayed in the prosecution and trial 
of Bartley, Lawrence, Mc v ay, Riggs, and Sharp. These are not the 
only names that he mentions but from a reading of the entire state- ” ! 

ment he clayed a part at all of the trials of~these American fliers 
because of his position as a member of the Judicial Department of 
the Japanese Army. 

Defense's contention that no-crime is alleged because of 
the deletion of the words "and unlawfully", and "false and fraudulent 
charges", and "fraudulent evidence" from the specifications is with- - 
'out any leeal basis. In each of the - specifications the word "will-, 
fully" regains. It is unnecessary for this reviewer to compare the 
words willfully and unlawfully in their legal sense as has already 
■ been done in Case No. 123, United States vs Uchlyama et al. The 
word "willfull" implies malice and evil design. As .thus stated, * 
accused did in the specifications with malice end evil design inyes- 
tigat.e, try, prosecute, and sentence these American fliers to death. 

Before a verdict was handed down by the Commission a con¬ 
ference was held in chambers at which the members of the Commission, 
prosecution and defense counsels were present. It was recommended 
by the prosecution and defense that a verdict of three (3) years' 
confinement at hard labor be considered equitable in this case. The 
• Commission in open court thereafter announced its sentence of four ' 

(4) years' confinement'at hard labor. Defense in its appbel brief, 
to which the prosecution has not replied, contends that the sentence 
should not have been more than that previously recommended in cham¬ 
bers, which was three years, Ke cites as a precedent the Case of 
the ^United States vs i'oriyama, Case Docket No. 67 . In that case 
prosecution and defense made a recommendation to the Commission, in 
chambers, that a fair sentence would be six years. Thereafter sc- . 
cused ?" 7 driyama was given a sentence of twelve* years. Upon appeal ; 
sai'd sentence was reduced, to six years originally recommended as 
being a fair sentence, ’ 

, From a' careful reading of the entire record, it is consi¬ 

dered that a sentence Qf three years is adenuate and appropriate in 
this. case. , - ‘ 1 * 

5.' Re c omme nd a t i on s : - ' j 

* - I 

. 4 : - The sentence as* imposed is legal and it is not considered 

that clemency is ^warranted, Accused was .in confinement from 29 June 
1946 and was sentenced on 12 ; September 1947. It is recommended that 
the time spent'‘'’in confinement awaiting trial 
- ati»n. ^ 5 '7» 

» ’ (n of 7, U0IK3 case ■■■' < 20F^W 
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- A form of action to carry these recommendations into effect 
•is attached* 


JOHN J. GENTILELLA 
Reviewer 

Judge Advocate Section 


■I concur in general. It is considered that retention of such 
words as "try and prosecute" (Specifications 1-3 inclusive) counled 
with allegations such as "unlawful killing" and statements of 
failure to provide a fair and impartial trial, under the circum¬ 
stances pleaded, state offenses. The pleading though inartificial 
remains adequate under the liberal SCAP rules applicable to charges 
and specifications in war crimes cases. Defense apparently so under¬ 
stood (R. 4, 5) and pleaded guilty rather than requesting a motion 
for a finding of not guilty or withdrawal of charges. Accused's 
position as investigator and prosecutor in what was substantially 
one ease involving the same facts in general was patently incon¬ 
sistent with a fair trial'where he sat as Judge, The evidence 
indicates that his entire connection with the matter was as a parti¬ 
cipant (though in a minor role and under the compulsion of the 
indicated desires of superiors) in the plot to accomplish a mere 
form of trial of the prisoners — iri the vulgate, a "phoney" trial. 

In reviewing this case, the plea of the accused is considered as 
one of not guilty in view of his assertion that he did no wrong. 

The proof establishes guilt. Approval of the findings and three 
(3) years of the. sentence is recommended. 


ALLAN R BROWNE 

Lt Col JAGD 

Army Juuge Advocate 
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